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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
GORDON P. GRAVES JR.,
Defendant-Appellant.

NOS. 44866 & 44867
Bannock County Case Nos.
CR-2015-10435 & 2016-3243

RESPONDENT'S BRIEF

Issue
Has Graves failed to establish that the district court abused its discretion by
imposing and executing concurrent, unified sentences of five years, with three years
fixed, upon his guilty plea to stalking in the first degree, and 10 years, with four years
fixed, upon his guilty plea to three counts of grand theft and one count of burglary?

Graves Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
In case 44866, Graves pled guilty to stalking in the first degree and the district
court imposed a unified sentence of five years, with three years fixed. (R., pp.131-34.)
In case 44867, Graves pled guilty to three counts of grand theft by possession of stolen
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property and one count of burglary, and the district court imposed concurrent, unified
sentences of 10 years, with four years fixed. (R., pp.372-75.) Graves filed a notice of
appeal in both cases, timely from the judgments of conviction. (R., pp.136-38, 379-81.)
Graves asserts his underlying sentence is excessive in light of his expressed
amenability to treatment, support from family and friends, and “employable skills.”
(Appellant’s brief, pp.3-5.) The record supports the sentence imposed.
When evaluating whether a sentence is excessive, the court considers the entire
length of the sentence under an abuse of discretion standard. State v. McIntosh, 160
Idaho 1, 8, 368 P.3d 621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d
217, 226 (2008). It is presumed that the fixed portion of the sentence will be the
defendant's probable term of confinement. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 687, 391 (2007). Where a sentence is within statutory limits, the appellant bears
the burden of demonstrating that it is a clear abuse of discretion. McIntosh, 160 Idaho
at 8, 368 P.3d at 628 (citations omitted). To carry this burden the appellant must show
the sentence is excessive under any reasonable view of the facts. Id. A sentence is
reasonable if it appears necessary to accomplish the primary objective of protecting
society and to achieve any or all of the related goals of deterrence, rehabilitation, or
retribution. Id. The district court has the discretion to weigh those objectives and give
them differing weights when deciding upon the sentence. Id. at 9, 368 P.3d at 629;
State v. Moore, 131 Idaho 814, 825, 965 P.2d 174, 185 (1998) (court did not abuse its
discretion in concluding that the objectives of punishment, deterrence and protection of
society outweighed the need for rehabilitation). “In deference to the trial judge, this
Court will not substitute its view of a reasonable sentence where reasonable minds
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might differ.” McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens, 146 Idaho at
148-49, 191 P.3d at 226-27). Furthermore, “[a] sentence fixed within the limits
prescribed by the statute will ordinarily not be considered an abuse of discretion by the
trial court.” Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).
The maximum prison sentence for stalking in the first degree is five years; the
maximum prison sentence for grand theft by possession of stolen property is 14 years;
and the maximum prison sentence for burglary is 10 years.
2408(2)(a), -1403

I.C. §§ 18-7905(4), -

The district court imposed concurrent, unified sentences of five

years, with three years fixed, for stalking in the first degree; 10 years, with four years
fixed, for each count of grand theft by possession of stolen property; and 10 years, with
four years fixed, for burglary, all of which fall well within the statutory guidelines. (R.,
pp.131-34, 372-75.)
Graves asserts that the district court abused its discretion because of his
“employable skills,” yet graves has not had a steady job since 2012 and has been fired
for “lack of performance” from multiple jobs. (PSI, p.29.) Graves also has a long history
of substance abuse; he claims he is amenable to treatment, but the record belies that
claim as he already completed intensive outpatient treatment but, by his own admission
started drinking the very next day. (PSI, p.31.) Furthermore, Graves admitted to using
drugs on a weekly basis until his arrest for the instant offenses. (PSI, p.31.) Despite
Graves’ assurances to the district court that he was ready to “turn a new leaf” and that
he had “a heart of gold” (see 2/6/17 Tr., p.55, Ls.4-25), Graves became angry when the
sentence was imposed and proclaimed, “Fuck this court. This is bullshit, man. I took
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that fucking plea bargain. You guys fucking denied it. You guys fucked it up.” (2/6/17
Tr., p.61, Ls.1-3.)
At sentencing, the district court addressed Graves’ entrenched criminal thinking
and long criminal history, which included being sentenced that day for five felonies and
two misdemeanors. (2/6/17 Tr., p.57, L.17 – p.59, L.3.) The state submits that Graves
has failed to establish an abuse of discretion, for reasons more fully set forth in the
attached excerpt of the sentencing hearing transcript, which the state adopts as its
argument on appeal. (Appendix A.)

Conclusion
The state respectfully requests this Court to affirm Graves’ convictions and
sentences.

DATED this 7th day of August, 2017.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 7th day of August, 2017, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
BRIAN R. DICKSON
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming__________
LORI A. FLEMING
Deputy Attorney General
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APPENDIX A

1

am the pers on that he sta lked .

2 three y ears .

I was wi t h him for

He scares a lot of people.

3

me that I ' m worri ed about .

4

dad.

5

door while we we re all there .

6

worried about; it's everyone else .

It ' s not just

It ' s my fam i ly , my k i ds, my

He sneaked into my house and tried to kic k in my

7

THE COURT :

8

UNIDENTIFIED SPEAKER:

9

THE COUR'l' :

So it ' s not just me I ' m

I understand.

Anything else?

No.

Thank you very much .

I would like to speak.

10

UNIDENTIFIED SPEAKER :

11

MR . KERBS :

Sh e ' s the

12

THE COURT :

Unless you ' re a victim, you have no

13

official rights to make a s t a t ement.

14

only if t h e prosecutor would permit it .

15

prosecutor is not going to permit it , then I ' m sorry ,

16

I' rn not

17

And that would
So the

I can't allow you to speak.
Al l

right .

Mr . Graves .

I have no personal

18

an i mos i ty t owards you at a ll .

19

said , is a book.

20

con victions .

21

prior felonies and 54 mi sdemeanors over the course of a

22

long peri od of time.

23

Your history, as you just

It's - - they said -- the PS I says 48

I counted more than that.

I counted seven

We have multiple charges we ' re dealing with

24

today, as was indicated; five felonies we ' re dealing

25

with today :

One stalking, three counts of grand thef t ,
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1

1 and a burglary.
2

Plus two misdemeanors, a petit theft

and an eluding.
The LSI of 44 is an indicator of a huge need

3

4

f or i ntens ive and consistent intervention over a long

5

period of time .

That's what you need.

And I hope what you're te l l ing me today is

6

7

sincere .

I really do.

8

everybody to change and get away from their criminal

9 lifestyle.
10
11

I wan t you to change.

I want

I want them to change, and I hope that you

do.
But today I have to sentence the five felonies

12 that are in front of me with the history that I have .
13

And you can't do thi s job very long -- and your attorney

14

will confirm this -- you can't do this job very long

15 without coming to the conclusion that more often than
16 not, unfortunately in this business, a person is more
17

likely to act on

18

than they are to do what they are telling me in court

19

they're going to changes themselves to do.

20

act the way they have in the past

It's just the unfortunate reality of our lives,

21

is that I have many, many people who sit in that chair

22

and say I ' m changed, I'm going to be differen t .

And I

23

hope in my heart of hearts that they're right .

And all

24

too often they' re not r igh t .

25

I have to go -- after a while I have to go on what is in

It doesn't happen.
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2

And so

1

front of me, what the history is, what the charges are,

2

and what the admissions are.

3

case there is no question what the outcome should be .

4

And in that case, in this

So I 'm imposing in count one, which is the

5

stalking -- charge one, which is CR-15-10435, that ' s a

6

stalking charge, the maximum penalty on that is

7

five years .

8

fixed and two indeterminate on that.

9

So I 'm imposing a unified sentence of three

The second three counts are grand theft by

10

possession.

11

in prison .

12

to run everything concurrent.

13

I'm going to impose a ten-year sentence with four fixed

1<1

and six indeterminate .

15

Those carry maximum penalties of 14 years
And on those three counts -- and I'm going
But on those three counts

On the burglary charge, which is also a maximum

16

of ten years,

17

fixed and six indeterminate .

18

of those charges concurrent to one another .

19

I'm imposing the ten years, with four
And I 'm going to run all

On the felonies, I 'm going to impose court

20

costs of $245.50 for all five felonies .

The re are two

21

misdemeanors.

22

$157.50 on each of those misdemeanors.

23

fine of $750 in each of the two felony cases, 15-10435

24

and 1 6-3243 .

25

two misdemeanor files, 15-9245 and 15 - 9170.

On those the court costs, mandatory, are
I'm imposing a

I'm imposing a $200 fine on each of the
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